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INNER CIRCLE INTERVIEW:
Mark Nestmann with Josh Bennett

Mark Nestmann: Hello. This is Mark Nestmann. Welcome to this month’s Inner Circle
interview. Today my guest is Josh Bennett. Josh has over 23 years’ experience in law,
with extensive in-depth involvement with all aspects of international tax, estate, and gift
tax planning for US citizens, resident aliens, as well as non-resident aliens. He’s also well
versed in foreign investment and international business activities. His expertise goes even
further, covering such topics as estate and trust planning, foreign trust planning, taxation
of real estate matters, asset protection planning, estate and gift tax planning using offshore
life insurance products, offshore banking, offshore mutual fund establishment, foreign
trust planning for non-resident aliens, plus outbound/inbound tax planning.
Josh is currently a member of the following bar admissions and organizations: panelist and
director, Asia Offshore International Tax Association, Florida, New Jersey and District of
Columbia Bars. He’s also a lecturer of the Florida Bar, the Florida Chapter of the American
Institute of Certified Public Accountants, and a member of the Society of Tax and Estate Tax
Practitioners. He’s worked in New York City, Miami, and Fort Lauderdale over the course
of his extensive career. Josh graduated from University of Miami’s School of Law and
Georgetown University Law Center. Josh, welcome to the Inner Circle.
Josh Bennett: Thank you, Mark.
Mark: Josh, if you could give me a little of background. You’ve been a practicing attorney
for about 20 years now, and you’re well known in the asset protection and estate planning
fields. What drew you to this area of the law?
Josh: I received my tax LLM (Master of Laws) back in 1987. Then I clerked with the US Tax
Court for a year. And then briefly, I worked for a large New York law firm. I moved down
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to Miami in 1990, and my first job was with a debtor’s bankruptcy firm, probably one of
the top debtor bankruptcy firms in South Florida. Their client was the high-net-worth
debtor who moved to South Florida from the Northeast or the Midwest, to take advantage
of Florida’s liberal exemptions.
As a result of my clientele and my estate planning experience, we started developing asset
protection trust planning, because there was a need. And that’s how I got involved in asset
protection trust planning back in 1990. Back in 1990, there were only a handful of practitioners
nationwide who were doing this type of work. And then, over the years, not only have I worked
with W-9 US clientele, establishing offshore asset protection structures, but due to the nature of
Miami and all the inbound investment, I also worked extensively with non-resident aliens in
structuring their US investments to legally, not only minimize their US taxes, but also be
compliant and minimize their home country’s taxes.
Mark: Josh, that’s very interesting. So you’ve been at this for a long time. I remember,
back in the ‘80s and ‘90s, Florida was the go-to place if you were a debtor and you wanted
to protect your assets. It used to be a lot easier than it is now. In your experience, Josh,
what have been the most significant changes in the asset protection landscape since you
began your practice?
Josh: It has to be all the due diligence requirements. In the old days, to set up a Bahamas
IBC or BVI (British Virgin Islands) IBC for a client, we would pick up the phone, call the BVI
trust provider and say we need a BVI corporation, and bang, the work was done. Now
fast-forward post-9/11, post-qualified intermediary rules, FATCA, and the like, the due
diligence, extensive work that’s required in order to establish a structured solution for a
client is just become overwhelming. And I think that’s probably the biggest change since I
started practicing, was the intensive due diligence that’s now required in compliance.
Mark: I’m certainly seeing that in our own experience, as well, Josh. You’re absolutely
right. There’s so much more due diligence, and it’s much more difficult for someone to
deal offshore. Even domestically there’s more due diligence. Now, you practice in Florida,
Josh, which is known, as you just mentioned, as the best jurisdictions for asset protection
in the US. Could you describe some of the state law protections that apply in Florida? And
is there any way for someone not actually physically resident in Florida to take advantage
of any of these state law protections?
Josh: Yeah. Chapter 222 of the Florida Statutes provides for several classes of exemptions
from bankruptcy and also from creditor attack: the homestead exemption, annuities,
both private and tax-qualified, insurance products, IRAs, to name a few. There are several
exemption categories, and like you said, Mark, Florida’s a very good state to be a debtor
in.
Unfortunately, you have to be a Florida resident in order to take advantage of the Florida
exemptions. Also, it’s much more difficult to commit a fraudulent conversion when taking
non-exempt assets and converting them to exempt assets, so that’s very important in the
planning process, to make sure that you’re not committing fraudulent conversion on behalf
of a client.
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Mark: Could you define what an exempt versus a non-exempt asset is for our listeners?
Josh: Sure. An exempt asset is an investment-class category of asset, which is exempt
from creditors’ claims and also exempt from creditors’ claims when filing for bankruptcy.
Examples would be annuities, insurance products, the homestead. They’re examples
of asset categories that are exempt from creditors’ claims, subject to limitations under
Florida law.
Mark: Okay. Now, can someone be considered a resident of Florida just by making a
declaration and actually owning property? Or do you have to spend a minimum amount
of time in Florida to be considered a Florida resident, from the legal standpoint?
Josh: It’s a facts and circumstances test. You usually have to spend at least six months,
but what I advise clients is to move to Florida, buy a property in Florida, like you said, file
a declaration of domicile with your county recording office, join a religious group in your
city, file your tax returns with the Atlanta (IRS) service center, obtain a Florida driver’s
license, spend the majority of time in Florida. They’re all indicias of Florida residency.
Mark: So, basically, just set up as many connections as possible in Florida, so that if
there’s any question, you can say, “Well, I have all these connections. What do you mean,
I’m not a Florida resident?”
Josh: Exactly. As you know, several states, especially up north, New York, Illinois, they’re
very aggressive in challenging the Florida residency when it comes to collecting their
state’s tax revenues. So it’s very important to follow the examples that I just set forth, to
make sure that if there is a challenge or an attack on your residency, that you can argue
that you’re a bonafide Florida resident.
Mark: Okay. Changing directions for a little bit, let’s go from domestic asset protection
planning to international estate planning and asset protection, which you’re very well
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known for, Josh. What are some of your favorite jurisdictions for international estate
planning and asset protection, and why?
Josh: I like the common law jurisdictions, because they have a trust statutory framework,
and they recognize trusts, unlike the civil code jurisdictions, which have foundation law. I
think the top three for asset protection are Belize, Nevis, and the Cook Islands. They have
a liberal fraudulent conveyance period and statute, and they have very, very strong asset
protection debtor-friendly anti-creditor laws, which not only allow for asset protection
trust planning, but also allow for the grantor, the creator of the trust, to retain powers
after he funds the trust. So those three jurisdictions, Mark, are my favorite asset protection
trust jurisdictions.
Mark: Maybe we could just segue into the definition. What is a fraudulent conveyance?
Perhaps you could talk about what are fraudulent conveyances and why that’s an
important part of asset protection planning.
Josh: My biggest fear as an asset protection trust planner is the fraudulent conveyance
statute, and there’s something called the Uniform Fraudulent Conveyance Act, which
approximately 42 states have adopted in the US. It’s a two-prong test. There’s an
insolvency component, which means that once you transfer the assets to the trust or
to the third party, you do not want to be insolvent after the transfer. That’s a balance
sheet test, assets minus liabilities. The exemptions we talked about in Florida wouldn’t
be included in the computation.
Also, there’s an intent test. You really can’t intend to defraud current creditors or future
creditors, which on notice, will become creditors. Since intent is a subjective test, there are
certain badges of fraud in the Uniform Fraudulent Conveyance. For example, someone
already has a judgment against you. That’s not to say that you still can’t engage in transfer
planning, but you just want to make sure that you escrow X-amount in the event of litigation,
maybe obtain a letter from litigation counsel, saying what the exposure is. Definitely, you don’t
want to become insolvent after the transfer, like I said. So, we always prepare a balance sheet
immediately before the transfer and immediately after the transfer, to prove that the grantor, the
transferor, is not insolvent.
Mark: You said something very important in that, Josh, that I want to go through an example
of. Let’s say you live in Florida, which does have a very liberal homestead statute. Let’s say
you have a net worth of a million dollars, you have a personal residence that’s worth
$500,000. Let’s say you own it free and clear, to keep it simple. And you transfer the balance of your $1 million net worth to an offshore asset protection trust, and you have
existing debts, let’s say, of $200,000. Would you not be technically insolvent at that point,
since the house is an exempt asset?
Josh: Yes, because exempt assets aren’t included in the computation. So it’s sometimes
difficult to prove that the grantor isn’t insolvent, because the exempt assets, such as the
homestead, are not included in the computation in the formula.
Mark: So, to say, like, Florida, which does have these generous exemptions, you need to
be very careful, I would think, to avoid at least the technical aspect of insolvency when
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settling an asset protection trust.
Josh: Exactly. You definitely don’t want to render yourself insolvent after the transfer.
Mark: Okay. Josh, now we’re switching back domestically. As we both know, the Cook
Islands pioneered asset protection trust planning back in the ‘80s. They amended their
International Trust Act. This Trust Act proved to be so popular that a number of states in
the United States decided, “We like this law. We’d like to get some of this business ourselves.”
I forget exactly how many, but I think maybe 15 or 16 states now have amended their trust law
to essentially imitate what’s in the Cook Islands, Belize, Nevis, and so on. I was wondering
if you could address: Do you use these types of trusts? How well have they worked? And
what is their current status?
Josh: That’s a very good question, Mark. The jury is still out, whether domestic asset
protection trusts work. There’s really no case law, like there is in the Cook Islands with the
Orange Grove Case, which confirms and validates the Cook Island asset protection trust
legislation. However, I’m a firm believer. I think the domestic APT works very well to protect
domestic-situs assets, such as the US RPI (US real property interests) or other assets which
generate US-source income.
You’re right, there are 15 states that have the domestic asset protection trust statute. The most
relevant, and probably my favorite states to establish a domestic APT – asset protection trust,
the acronym APT – is South Dakota, Alaska, Nevada, and Delaware. Those states, not only
have an excellent asset protection trust law, but they also have well-established experience
trust companies, and they have banks and financial institutions which really understand the
asset protection mindset.
However, the issue with the domestic asset protection trust planning is, like I said, the
jury’s out, if resident from state A forms an asset protection trust, let’s say in South Dakota,
in state B, and a judgment creditor gets a judgment against the resident of state A, and then he
tries to domesticate or enforce that judgment in state B with trust assets, there’s the Full Faith
and Credit Clause in the Constitution which might make it easier for that judgment creditor to
succeed and be able to satisfy his judgment against the individual creator of the trust from
state A with trust assets. You really don’t have that issue when you’re establish a foreign asset
protection trust.
Mark: So the safest course of action, then, would be, let’s say you have an Alaska trust,
you’d want to have the assets in Alaska, ideally, you probably want to live in Alaska, to
minimize any sort of jurisdictional arguments outside of Alaska.
Josh: Yes, that’s true. Obviously, a lot of clients come from a foreign state, but I always
advise clients of the risks. I say it’s better to do some planning than no planning at all. At
least, this way, by establishing the domestic asset protection trust, you do have a defensible
position. It’s also an excellent estate planning tool, because the domestic APT, like the foreign
APT, incorporates the client’s succession planning and all the estate and gift tax minimizing
techniques available. In a domestic estate plan, we also incorporate in South Dakota or Alaska
asset protection trust.
Mark: And I suppose it would also be a deterrent against frivolous litigation. If I had everything
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in a trust, and the creditor’s gonna say, “This is not going to be a necessarily easy nut to crack.”
Josh: That is correct. You know, there are defensible positions as long as the legislation’s
available to residents and non-residents, and there are several constitutional defenses
that a good defense lawyer, I think, can use. So that’s a point well taken. It’s really akin to
establishing, let’s say, a prenuptial agreement prior to entering into a marriage. Is it going
to be 100% foolproof? Is it going to be guaranteed to work? No, nothing can be guaranteed,
but I’d much rather have that prenuptial agreement executed, in the event I was going to get
a divorce, than not having one.

Mark: Right. Now, I wanted to ask you as a practical question, as a practicing lawyer, I’m
sure you run across this all the time. I certainly do in our clients. We see a big disconnect
sometimes between the offshore planning of a client and the domestic planning. And I’ve
actually seen, I’m sure you have as well, a domestic advisor that didn’t even want to talk about
offshore planning, because they think that it’s somehow equated to money laundering or tax
evasion and so on. Have you run across this? And how do you deal with it?
Josh: Yeah, that’s a very good point. First of all, my background is an estate planning
background, prior to developing my subspecialty in asset protection. So I’m an estate planner
first, and I always make sure that the necessary succession planning and estate gift tax planning
technique, such as credit sheltered trust planning and marital contribution deduction planning,
are incorporated in the document.
I’m a Florida-licensed attorney. I have a nationwide practice. And if I represent a client from
another jurisdiction, I always bring in a domestic estate planner to advise on the client’s resident
state’s estate and gift tax law. So we make sure that the foreign component is also integrated
with the state domestic estate plan. It should never be a right-hand/left-hand scenario; it needs
to be fully integrated. And we also need to work with the client’s home state local estate planner,
to make sure that we’re doing the right planning vis-à-vis the client›s state estate and gift tax laws.
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Mark: Okay. Good. Josh, as you know, a growing number of offshore banks will no longer deal
with US citizens or US-resident clients. As far as you’re sure, what are the top jurisdictions that
you use with your clients for offshore banking services, and why?
Josh: Yeah. It’s really become a limited pool. I have to explain to clients that most foreign
banks no longer want to solicit W-9 business because of all the reporting requirements
associated with foreign banks establishing new relationships and banking relationships
with a W-9, which is the term for a US client.
We work with several banks in Switzerland. They have a very strong banking and financial infrastructure. And the banks that we work with will allow US clients. We also have
relationships in the Cayman Islands and in the Cook Islands. So those three jurisdictions,
namely, the Cayman Islands and Switzerland, because they have a more mature bank and
financial infrastructure. And the banks we work with that will permit W-9 US business.
Mark: Now, one of the things that you’ve developed as an attorney specializing in estate
planning, and you and I have talked about this before, is you represent some number of
non-US clients investing into the US. There are some real estate tax planning traps in the
tax code for non-US citizens who invest in the US. Could you maybe describe what some
of those tax traps are and how you deal with that issue?
Josh: Sure. You’re right, Mark. When a foreigner invests, especially in US real estate and
they buy US real estate, you really have to do extensive planning to put them on the same
footing as the US citizen who invests in real estate. For example, if a foreigner establishes
a foreign corporation that invests in US real estate, they might get the estate tax insulation,
but they won’t be afforded capital gain tax treatment, if available, if they meet the holding
period, because foreign corporations aren’t entitled to capital gain tax treatment.
So what we do with the foreigner? A common tax planning technique, which has been
challenged and a little controversial, but we’re pretty confident that it will work, would be
a foreign double-tiered partnership. A multi-membered domestic LLC will take title to the
real estate, and a foreign check-the-box IBC entity will own the majority of the LLC interests.
That way, we treat or make the election and file Form 8832 for that foreign entity to be
classified as a foreign partnership for tax entity election purposes.
The individual will hopefully receive capital gain tax treatment, if available, upon disposition
of the real estate. Then upon death, the foreign partnership or foreign company is included
in the foreigner’s estate, which is part of the US estate tax inclusion. So, it also serves as
an estate tax insulator.
You always have to check with the foreigner’s home country’s tax counsel, to make sure
you’re not creating any negative tax consequences for the foreigner in their home country.
There also might be a tax treaty in effect between the US and the foreigner (home country).
You don’t want to just set up any intermediary third party entity, because under limitation of benefit provisions. In most model tax treaties between the US and foreign countries, there’s treaty shopping prohibitions, limitations of benefits prohibitions. So, it’s very
important to not only establish the right structure to ensure potential capital gain treatment,
minimize US income tax liabilities, and also a structure which will serve as an estate tax insulator
and not create any negative tax consequences in the beneficial owner’s home country.
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Mark: Okay. Interesting. Basically, you create a structure where they can have their cake
and eat it too, which is terrific. So, I certainly hope that it does get held up if it is challenged
in any kind of legal capacity.
Josh, as we both know, there’s a law that came into full effect in 2014, called the Foreign
Account Tax Compliant Act. We in the tax business call it FATCA. This has been the focus
of a lot of controversy, a lot of discussion. What is your take on FATCA? What do you think?
This is sort of a non-legal question, more of philosophical and long-term question. What
do you think the impact of FATCA is going to be, first on foreign investment coming into
the US, and also in the ability of Americans to invest overseas?
Josh: We’re talking about the Fear And Total Confusion Act, right?
Mark: (laughs) Yes.
Josh: It’s really created a nightmare scenario, especially for the foreign banks. I mean, the
landscape has changed and keeps on evolving. I think what FATCA does, basically, is impose
a withholding obligation on the foreign financial institution. More forms are generated. More
compliance. But FATCA is here to stay, and I think the IRS and Treasury really look at
FATCA like an important tool in pursuing its tax laws and collecting tax revenue.
I think a good middle-of-the-road approach to minimize the consequence is to factor in
the intergovernmental agreements that a lot of countries have entered into with the US,
and the list is expanding each day, which makes it more palatable. I mean, it’s a transparent
world today, and it’s here to stay. And it’s more paperwork, and compliance costs are more
expensive. And it’s more expensive again to go offshore, but it hasn’t affected my business,
and most providers in my industry are busier than ever. So it’s just another challenge in
our industry, Mark.
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Mark: Yeah. I think I agree with that, and one observation I would make is that there are
people out there who say this is an indirect form of foreign exchange controls, and that
may be, but if it is, that makes it even more important for high-net-worth people and
anyone who is maybe living overseas, to have some sort of non-US presence. We don’t
know what’s going to happen to the dollar. We don’t know what’s going to happen to
the US. We have a debt that is out of control. It makes it more important than ever to
diversify internationally. Would you agree?
Josh: Yes, of course.
Mark: Okay. Josh, thank you very much for being with us today. What is the best way for
someone to contact you from the Inner Circle?
Josh: Thank you, Mark. My website is www.joshbennett.com. I can be contacted by email:
josh@joshbennett.com. My office phone number is 954-779-1661. And I’m based in Fort
Lauderdale, Florida.
Mark: Okay. Josh, again, thank you very much for your time.
Josh: Thank you, Mark.

This publication does not constitute tax, legal, or other advice, and we assume no responsibility
with respect to assessing or advising the reader as to tax, legal or other consequences arising
from the reader’s particular situation. This guide is not intended or written to be used, nor can it
be used, by the taxpayer for the purpose of avoiding any penalties that may be imposed by any
governmental taxing authority or agency.

9
© 2014 Nestmann.com

